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Dear Sirs,
RE IMPOSITION BY LISHWORE CITY COUMCIY] OF COVDITIONS REUIRINC
RORD WORKS

I am briefod to advise whether the Council has powaex pursuant

to Section 90 of the Environmental Planning and Assesument ACt

1979 ("EPA Act") to impose conditions of consent requiring road

f:%i e works and the like, external to a development site where such

‘Aﬁérﬁ works are not part of a Section 94 contributions plaon.

Section 94 rxelevant provideg that the Cowncil may impose &

‘ condition requiring payment of a reasonable monetary

contributory, where it is satisfied’' that the developwent will

f_.| oxr is likely to require the provision of or an increase in

TJ ey demand for public amenities and public services withio its

local goveruwent area. (s94(1). Additiopally, the Council may

> Jimpose such a reasonable contribution condition towaxd

qu , )4_. recoupnent of couste already iacurred im the provisiou of such

%é . public amenities oz public secrvices (s94(2A). Pinally, the

(g -;fﬂ Council may accept the provision of a material public benefit

- in part or full sagisfaction of a_conditigm i. .osed ip
agcordance with gub-gections (1) or (2A7) (894(2C).

Section 90 requires the Council, when determining a development
application, to take into account and to properly conzider such
matters as access, drainage and the like. A&ccess includas both
internal and external ingress and egress to the subject site.

,? It follows that if the Council is of the opinion that
developmant will require improved access, it may, pursuant to
391 imposs a conditiom relating to that access.

'

The first thing that must be =sa f; that Bection 91 only
empowers the Council to impose a/contribution for road works
where that contribution is included within e s94 coulribution
plan. (Fitgch v. Shoalhaven City Goyncil (1987) 67 LL.A 165 at
170). The main contention is whether the Council, iu lieu of
requiring the payment of a contribution for improved Yroad
works, may impose a conditiop pursuant to s91 requiring actual
construction Of such road works at the cost of the Applicant.
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I am reminded of two recent determinations by the Land and
Enviromment Court which I am told cast doubt upon the Council's
ability to require road works external to the subject site in
i?stancaa where such works are not part of a s94 contribution
plap. b

I advise as follows:-

ApVICE

1! In my opinion the Council is empowered ¢o require by
condition of consent, reasonable road work construction
whare it can be establishad that such a development is
likely to lead +to the demand for such facilities., The
tests of reasonableness are known as the threefold teot
and were cited in Newbury District Court v. Secrxetary of
State [1981) AC 578 and provided that the condition must:-

(a) <sarve a plaoning purpose;

(b) r&latu}xa the use; ;

(c) not bejuhreasonable that a reasonable planning
authority would not apply it.

Such power is vested with the Council notwithstanding the

’1 fact that it may have elected not to require (Ehe
imposgition og)u contribution<?o cover such works, as part
aaiu*o?fgts $94 contribution plan.

25 Section 91(3)(f) and (h) EPA relevantly provide:

"A condition may be imposed for the purposes of sub-
section (1) if it -

(f) requires the carryiog out of works (whether or not
beinqg works on land to which the application ralates)
relating to any matter referred to 1im Section 50(1)
applicable to the development the subject of the
consent;

(b) is authorised to be imposed under section -- 94,"

The statutory provision clearly envisages the carryiang out
of works (as distinct fxom the lavying of a coamtribution)
where such works relate to a section 90 matter.

3. ~ Bection 94 relevantly provides for the levying of a
monetary contribution and the Council may determins that
tha provision of a comprehensive road work schema to
provide access to the subject allotment together with

' other allotments, should be the Bubject of a ¢ontribution

\] plan. It is trite to say that wheére rhe Council elacts to
incorporate the access to a particular allotment within a
comprehensive road work scheme, it is then without power
to require the Applicant to carry out such works pursuant
to 891(f). As a practice, yet it is conceded that it is
not universal, a Council will ordinarily include within
its 894 contribution plan, requirements for pay..ot of
contributions for provision of higher order rocds (as
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distinct from local roads). Conveniently the comstruction '
of local roads is agaia oxdiparily required as a
construction requirement for the initial subdivision. The
difficulty facing the Council is that there are muny local
roads which have not been the subject of counstruction
requiraments at subdivisionr, and the Council is faced with . Ve ﬂ(
the dilemma of including upgrading af such local roads as CAt e RE
part of a s94 contribution plan or as an alternative J?ﬁﬂ(zaﬁ;,ﬁ
elects to require the Applicant to carry out construction X é%ﬁ/
works when development of a particular allotment occurs. .
There are well knows adventages and disadvantages in 4()9%&@9.
including such road works within a comprehensive 394
contribution plan. The first advantage is that it puts
beyond  doubt the Council's ability to require
contributions and éamsure Council of a funding source but
the immediate disadvantage is that the Councll cannot be
sure of the stage of development. Where obe devalopment

. occurs, the Council is Trequired to expend such

. contribution within a reasonable period of time and this
may well mean that it is required to do so before it has
adequate funds from othaer development sites, such funds
absolutely necessary to provide an effective road systen,
In such' circumstances, the Council is required to expend
the moncy on a temporaxy xoad worxks function ox
alternatively fund the additional works from its general
xate revenue and attempt to recoup Such moneys at a later
and uncertain date, '

The above is background to the dilemma facing Council but -
it is clear that the statutory provisions of s94 provide
for the levying of a road work Or access contribution
where such a coptribution plan is in force. I note that
the Departwent of Planning, as it was then in its e9%4
contribution manual apd relevantly at para 7.8 refer to
the requirement that a developer carrying out works as
being empowered by s94 as a "material public benefit?®,
Such a statement is particulaxly unhelpful when one
appreciates that s94(2C) empowers the Council 1o accept
the provision of material public bencfit only where it has

imposed g condjtiop requiring 3 NODOLArY contriputjon in
the first jpstapce. It follows that if the Council wished

to require the Applicant to carry out works, it must
firstly impong a condition of consent requiring payment of
a monetary coatribution in accordance with a scheme
torming part of a contribution plan, and thereafter agree
to accapt such road works in lieu of payment of the
monetary amount. Carried to its logical extension, the
Department's advice would suggest that the Counclil must
include all local road works within its 894 costribution
plan and in lieu of payment of such a contribucion, the
Council accept that the Applicant provide material public
benefit by allowing that person to, carry out pact of the
road oconstruction worke. However, this seems to be
further cowmplicated by the £act that the Applicapnt muet
agree to the carrying out of such works in lieu of payment
of contribution. Y
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In my opinion 894 is not the exclusive souxce of power
enabling the Council to impose road comstruction works as
a4 condition of consent.

4. I do not believe that the Department, as it was them, is
concluding otherwise but the reference in paragraph 7.8

does suggest that such worke be carried out in accordance
with 594(2C).

5. I agree with the Department that thers do not appear to be
many cases where the argument has been put to the Court
that §.94 is the only source of a requirement for
construction work to be carried out in the absence of a
contribution plan for such works. However, there have
beon a number of determinations by Assegsors ul the Court
where construction works have been the subject of
‘conditions notwithstanding s94 plans in place. There is
no argument that the s94 plans required a contribution for
the same works but rather in facts similar to the subject
case, the .94 contribution plan was ailent and the
consent authority attempted to impose conditions requiring
construction works. In Blagkhorge Creek Pty, Limited v.

@ unci)l (41 APA 356) tha Sepnlor Assessor
deterwined that a copdition requiring imp:ioveaent <=o
intersection works so as to provide a 130 watre elghc
distance was held to be valid notwithstauding &.94
contributions for other road works. Ip Reeg v. Ballingen
SC (BLR 92/102) an Assessor validly imposed a conditlon of
consent relating tu a reagonable road construction
requirement, baing an access road to a subdivizion, whérd
there was in place a Section 94 coptribution plan for
other works. Finally, in an earlier decision of Kell v.
Blacktown City Council (7 APAD 325) an Asseseor allowed
the imposition of a conditiom requiring congtruction of
kerb and gurtering aod full half width road construction
along the total frontage of an allotment of land.

It can be swen fram the above instances, K that the Courts
have not beaen constrained from imposing road comstruction
works both immediately in front of the subject developmeat
and in the immediate vicinity of the development. I am of
the opinion that any attempt to impose conditions
reyoiring xoad worke, other than those in the Jimmediate
vicinity of the subject site, are likely to b¢ held to be
unreasonabla., Y will return to this polnt.

6. In the two Council cases of Ansgn and Jonathop, the Court
did not usllow the Council's conditions requiring Toad
worke which were external to the subject site.

In Jopathon the Court at pages 9 and 10 referrad to thu
following -

"The Council also sought a further contribution for roax
works and recopstruction of a concrete causeway and deck
overlay on Davis Road and Davie Bridge, citing increased
traffic generation as a reason.”
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¢ The Court's finding that such a contribution was invalid

‘;/IKL given the fact that it was not part aof the ©.94 plan is
- entirely correct.

In Apson the Court noted that the Council had in place a
s.94 contribution plan for the carrying out of the road
works im Standing Street and at the same time sought
additional road works which amounted to "double dipping".
Once again I agree with that conclusion. However, when
one looks at conditions 2 and 3 which were impoaed by the
Court it is clear that firstly the Court allowed a valid
$94 contribution for road works and that condition 3
imposed a condition requiring construction of cartain road
works. Relevantly, condition 3 lends support to the
pruposition that the Council is ompowered to limpose
construction works external to a subject site where the
s.94 contribution plan is silent on such works.

7 I do not believe there is any doubt that the Council 1is
with power to impose comstruction work conditic.s pursuant
to 591 of the EPA Act provided such works are . mmediately
in front of the subject site and where such wWC. XS are not
included as part of a s94 contribution ylan. The
contentious area is where the Council, in simllar

% circumstances, attempts to impose a condition requiring
construction works of such matters as culverts, bridges or
intersections which are removed from the subject site. I
apprehaend that if the Court is faced with a challenge to
the validity of a condition of consent requiring the
Applicant to carry out constyuction works, uvhera such

: works are significantly removed from the subject site, and

] in circumstances where the Council bhas not incorporatcc

JJéby]&, the cost of such works as part of a contribution plan, the

g defﬁ Court will not allow such a regquirement. .In my opinion

WW:.O?‘? the Council ought to coptemplate incorporation eof such
' 2»”“2&, works as intersection, or culvert or bridge works as part
Pl K}.{ of a 894 plan, given the fact that such & schome is the
oo (f only aequitable way of apportioning the cost between

yY existing and potential users.
W7 - %

COMCT.OR 10

8. .94 is the exclusive source of power available to the
Council to impose a contribution requiring road worke.
g.9) authorises the imposition of conditions requiring the
Applicant to carry out certain works but they .ust satisfy
the threefold test set out above. I am of the opinion
that there 18 clear power in the circumstances for the
Council to impose conditions where the works egternsl to
the site are in the immediate vicinivy of the sita and
particularly where they adjoin the Bite. The wain
f J _'U..L-'I contantion is that where the Council attempts *o iWpPoOss
-’f M conditions requiring the applicant to carry out works <o
oadh facilitiee which are significantly removed <from tho
.fg“ﬂl ﬂ} subject site, the Court will not allow such conditions., I
9’ “ad have not been able to find any instances where this wmatter
\jflk . has been judicially considexed and the question of powes
' {rﬁéﬁ must remain open, However, I believe that the better view
v is that the Court would not allow such conditions .not
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because they are beyond power but sluply because taey are’

more likely to unreasonable in the circumstan It

is far more difficult for a Council to <eStablish
reasonableness for such more distant works where :here are
clearly many otber existing and potential userz and tiis
raises the very issue of rcasonableness and equitable
apportionment. .
I would ha pleased to discuss any aspect of this advica should
it be rcguired.

vours faithfully,

GREG WEWPORT
/@.ovv“’l.aﬂ // / : k/
= 1‘? A A ,‘/jauu/ﬁ_,zﬁ#ﬂ oA

SASR LT VTR i
;ébéz,ﬁ}f n b m A .\.,ﬁ}wa(ﬂz W/{ W’/ iﬁ\

: & .
cp v A gjﬁ% 3 Lh o
‘ ; ) : N '-’“"/ ’ - C
Py s Lot Kandin frVSF

N L

r"g,% | ‘/,,/

R el v T fasal,

/éfsz é&éﬂﬁk?xﬁf ‘

8521 o6, ot o L82-d 9£9-1 6Ep-4 .aaaauNln HL8 1~ -rcd {18



i Greg Newport vl ,}—"7;,.,/
wr at Law P/ (jﬂ(’ P20y »)
v

11 August, 1995

Messrs. Bondfield Riley,
Solicitors,

FAX (06§) 213059
DX 7712 LISMORE
Dear Sirs,

RE SITION BY LISKORE TY COUNCI] OF COWD OES IRING
RORD WORKS

I am briefed to advise whether the Council has powaex pursuant
to Section 90 of the Environmontal Planning and Assessment AcCt
1979 ("BPA Act") to impose conditions of consent raquiring road
works and the like, external to a develcopment site where such
works are not part of a Section 94 contributions plan.

Section 94 relevant provides that the Council wmay impose a
condition requiring payment of a reasonable monetary
contributory, where it is satisfied’ that the development will
or is likely to require the provision of or an increase 1in
demand for public amenities and public services withio its
local goverament area. (s94(1). Additionally, the Council may
impose such a reasopable contribution condition toward
raecoupnent of cousts already joncurred in the provision of such
public amenities o©r public scrvices (s94(2A). Finally, the
Council may accept the provision of a material public benefit

in part or full satisfaction of _a_condition imposed ip
aggordance with gub-gections (1) or (2A) (894(2C).

Section 90 requires tha Council, when determining a development
application, to take into account and to properly consider such
matters as access, drainage and the like. Access includas both
internal and external ingress and egress to the subject site.
It follows that if the Council is of the opinion that
development will require improved access, it may, pursuant to
391 impose a condition relating to that access.

The first thing that must be said is that BSection 91 only
empowers the Council to impose a contribution foxr road works
where that contribution is included within a 894 contribution
plan. (Fitgh v. Shoalhgven City Council (1987) 67 LGRA 165 at
170). The main contention is whether the Council, in lieu of
requiring the payment of a contribution for improved Yoad
works, may impose a condition pursuant to s91 requiring actual
construction 6f such road works at tha cost of the Applicant.



I am reminded of two recent determinations by the Land and
Environment Court which I am told cast doubt upon the Council's
ability to require road works external to the subject site in
instances where such works are not part of a s94 contribution

plan.

I advise as follows:;-

AQVICE

1.

In my opinion the Council is empowered ¢o require by
condition ©0f consent, reasonable road work construction
whare it can be established that such a development Lis
likcly to lead +u the demand for such facilities. The

tests of reasonableness are known as the thresefold test

and were cited in Newbury District Court v. Secretary of
State [1981) AC 578 and provided that the condition must:-

(a) s¢erve a plaoning purpose;

(b) relate to the use;

{c) not be unreasonable that a reasonable planning
authority would not apply it.

Such power is vested with the Council nutwithﬂtanding the
fact that it may have elected not to rxequire the
imposition of a contribution to cover such works, as part
of its s94 conmtribution plan.

Section 91(3)(f) and (h) EPA relevantly provide:

"A condition may be imposed for the purposes of sub-

- section (1) if it -

{f) requires the carryiog out of works (whether or not
being works on lapd to which the application rolates)
relating to any matter referred to in Sectiom 50(1)
applicable to the development the subject of the
consent;

(b) is authorised to be imposed under saction -- 94,7

The statutory provision clearly emvisages the car ing out
of works (as distinct fxom the levying of a costribution)
where such works relate to a section 90 matter.

Bection 94 relevantly provides for the levying of a
monetary contribution and the Council may determine that
the provision of a comprehensive road work schema to
provide access to the subject allotment together with
other allotments, should be the subject of a <¢ontribution
plan. Tt is trite to say that where the Council elacts to
incorporate the access to a particular allotment within a
comprehensive road work scheme, it is then without power
to require the applicant to carry out such works pursuant
to m91(f). A8 a practice, yet it is comceded that it is
not univeraal, a Council will ordinarily include within
its ®94 contribution plan, requirements for payment of
contributions for provision of higher order roads (a=s
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distinct from local roads). Coonveniently the construction
of local roads is agala orxdiparily required as a
construction requirement for the initial subdivision. The
difficulty facing the Council is that there are many local
roads which have not been the subject of coastruction
requirements at subdivision, and the Council is faced with
the dilemma of including upgrading of such local roads as
part of a s94 contribution plan or as an alternative
elects to require the Applicant to carry out construction
works when deveolopment of a particular allotment occurs.
There are well Xknows advantagec and disadvantages in
" including such road works within a comprehensive 394
contribution plan. The first advantage is that it puts
beyond doubt ~ ‘the Council's ablility to require
contributions and epsure Council of a funding source but
the immediate disadvantage is that the Council cannot be
sure of the stage of development. Where one development
occurs, the Council is required to expend such
contribution within a reasonable period of time and this
may well mean that it is required to do so before it has
adequate funds from other development sites, such funds
absolutely necegsary to provide an effective road system.
In such' circumstances, the Council is required tvo expend
the monoy on a temporary xoad works fupction or
alternatively fund the additional works from its general
rate revenue and attempt to recoup Such moneys at a later
and uncertain date,

The above is background to the dilemma facing Council but -
it is clear that the statutory provisions of s94 provide
for the levying of a road work or access contribution
whare such a coptribution plan is in force. I note that
the Department of Planning, as it was then in its 894
cantribution manual and relevantly at para 7.8 refer to
. the requirement that a developer carrying out works as
being empowered by s94 as a "material public benefit®,
Such a statement is particulaxly unhelpful when one
appreciates that s94(2C) empowers the Council to accept
the provision of material public bcoefit only where it hay

imposed a conditiop requiri a t contributjon in
tho first jpstapce. It follows that if the Counc 1 wished

to require the Applicant to carry out works, it must
firstly impona a condition of consent requiring payment of
a monetary contribution in accordance with a scheme
forming part of a contribution plan, and thereafter agree
to accapt such road works in lieu of payment of the
monetary amount. Carried to its logical extension, the
Department's advice would suggest that the Council must
include all local road works within its 894 contribution
plan and in lieu of payment of such a contribution, the
Council accept that the Applicant provide material public
benefit by allowing that person to carry out part of the
road construction works. However, this seems to be
further complicated by the fact that the Applicant wmust
agree to the carrying out of such works in lieu of payment
of contribution.
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In my opinion 894 is not the exclusive souxce of power
enabling the Council to impose road copstxuction workse as
a condition of consent.

I do not believe phat the Department, as it was them, is
concluding otherwise but the reference in paragraph 7.8

does suggest that such workas be carried out in accordance
with s94(2C).

I agree with the Department that there do not appear to bes
many cases where the argument has been put to the Court
that §.94 is the only source of a requirement fox
construction work to be carried out in the abseéence of a
contribution plan for such works. However, there have
beon a number of determinations by Assessors ufl the Court.
where construction workse have been the sgubject of
conditions notwithstanding s94 plans in place. There is

'noé argument that the s94 plans required a contribution for
the same works but rather in facts similar to the subject

case, the 8.94 contribution plan was silent and the
consent. authority attempted to impose conditions requiring
construction works. In Blagkhorge Cyeek Pty, Limited V.

@ unc (41 APA 356) tha Senlor Assessor
determined that a copdition requiring improvement %o
intersection works so as to provide a 130 metre elght
distance was held to be valid notwithstanding &.94
contributions for other road works. In Reeg v. Bellingen
SC (ELR 92/102) an Assessor validly imposed a condition of
consent relating to a reagsonable road construction
requirement, being an access road to a subdivigion, where
there was in place a Section 94 contribution plan for
other works. Finally, in an earlier decision of Kell V.
Blacktown City Couneil (7 APAD 325) an Asgessor allowed
the imposition of a conditiom requiring constructionm of
xerb and guttering aod full half width road construction
along the total frontage of an allotment of land.

It can be swen from the above instances. that the Courts
have not bean constrained from iﬁ?osiug yoad comstruction
works both immediately in front of the subject developmeat
and in the immediate vicinity of the developmwent. I am of
the opinion that any attempt to ixMpose cqnditgons
reqoiring xoad works, other than those in the immediate
vicinity of the subject site, are likely to be held to be
unreasonable, I will return to this point.

In the tws Council cases of Anson and Jonathop, the Court
did not allow the Council's conditions requiring road
works which were external to the subject sgite.

In Jgpathon the Court at pages 9 and 10 referred to the
followling -

"The Council also sought a further contribution for road
works and reconstruction of a concrete causeway and deck
overlay on Davis Road and Davis Bridge, citing increased
traffic generation as a reason.”
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The Court's finding that such a contribution was invalid
given the fact that it was not part of the s.94 plan is
entirely correct.

In Apson the Court noted that the Council had in place a
6.94 contribution plan for the carrying out of the zoad
works im Standing Street and at the same time sought
additjional road works which amounted to "double dipping".
Once again I agree with that conclusion. However, when
one looks at conditions 2 and 3 which were impoaad by the
Court it is clear that firstly the Court allowed a valid
$94 contribution for road works and that condition 3
imposed a condition requiring construction of cartain road
works. Relevantly, conditlon 3 lends support to the
proposition that the Council is cmpowered Fo inpose
construction works external to a subject site where the

' 5.94 contxibution plan ie silent on Such works.

I do not believe there is any doubt that the Council is
with power to impose comstruction work conditions pursuant
to 591 of the EPA Act provided such works are immediately
in froot of the subject site and where such WOXks are not
included ag part of a 894 contribution plan. The
contentious aream is where the Council, 1n simllar
circumstances, attempts to impose a condition requiring
constructibn works of such matters as culverts, bridges oOr
intersections which are removed from the subject site. I
apprehend that if the Court is faced with a challenge to

the validity of a condition of consent requiring the

Applicant to carry out construction works, where such
works are significantly removed from the subject site, and
in circumstances where the Council bhas not incorporated
the cost of such works as part of a contribution plan, the
Court will not allow such a requirement. .lIn my opinion
the Council ought to contemplate incorporation of such
works as intersection, or culvert or bridge works as part
of a 94 plan, given the fact that such a scheme is the
only equitable way of apporticning the ~cost between
existing and potential usears.

CONCTOR 104

$.94 is the exclusive source of power available to the
Council to impose a contributlon requiring road workse.
g.91 authorises the imposition of conditions requiring the
Applicant to carry out certain works but they wust satisfy
the threefold test set out above, I am of the opinion
that there 18 clear power in the circumstances for the
Council to impose conditions where the works external to
the site are in the immediate vicinitvy of tbe site and
particularly where they adjoin the site. The main

_contantion is that where the Council attempts to impose

conditions requiring the applicant to carry out works on
facilities which are significantly vemoved from the
subject site, the Court will not allow such conditions. I
have not been able to find any instances where this matter
has been judicially considered and the question of powex
must remain open, However, I believe that thc beotter view
is that ths Court would not allow such conditions not
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because they are beyond power but simply because they are

‘more likely to be unreasonable in the circumstances. It
is far more ditficult for a Council to establish
reasonableness for such more distant works where there are
clearly many other existing and potential users and this
raises the very issue of rcaconableness and equitable
apportionment. ;

I would be pleased to discuss any aspect of this advica should
it be required.
Yours faithfully,

- n N

GREG WEWPORT
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Messrs. pondfield Rilﬂy;

Solicitors,

FAX_ (06§) 3139059

DX 7712 LISMORE

Dear Sirs,

RE IMPOSITION BY LISWORE CITY COUNCIL OF _COMDITIOSS REQUIRING
RORD WORKS

I am briefed to advise whether the council has power pursuant
to Section 90 of the gnvironmontal Planning and Assessment ACt
1979 ("EPA Act") to lmpose conditions of consent requiring road
works and the like, external to a deovelopment site where such
works are not part of a Section 94 contributions plao.

Section 94 relevant provides that the gouwncil may imposa @
condition requiring payment of & reasonable ponetary
contributory, where it is satisfled’ that the development will
or is likely to raquire the provision of or an increase in
domand for public amenities and public services withio its
local govermwment area. (894(1). Additiopally, the Council may
impose such a reasonable contribution condition towaxd
recoupnent of custs already incurred in the provision of such
public ameanitles or public scrvices (s94(23) . Finally, the
Couscil may accept the provision of & material public, benefit
in part or full sayisfection Qf a condition imposed ip
accordance with gub-gections (1) o (24) (894(2C).

Section 90 requires the Council, when determining a development
applicatiun, to take into account and to properly consider such
matters as access, drainage and the like. Accees includas both
internal and external ingress and egress to the gubject site.
1t follows that 1if the Council is of the opinion that
development will require jmproved access, it may, pursuant to
91 impose a conditionm relating to that access.

the first thing that wmust pe said is that gection 91 only
empowers the Council to inpose a contribution foxr road works
where that contribution is included within a 894 coptribution
plan. (Fitch V. Shoalhaven City Gouncil (1987) 67 LGRA 165 at
170). ‘The main contention is whether the Council, in lieu of
requiring thae paveeat of a ocontribution for jmproved Yoad
works, may impove & condition pursuant to s91 wvequ ring actual
construction Of such road works at the cost of the Applicant.

SISEREET IO



I an reminded of two recent determinations by the Land and
Environment Court which I am told cast doubt upon the Council's
ability to require road works external to the subject site in
L?Btances where such works are not part of a s94 contribution
plan.

I advige as follows:—

. ApvIcE

1. In my opinion the Council is empowered t¢o require by
condition ©0f consent, reasonable road work construction
whare it can be established that such a development Lis
likely to lead +tu the demand for such facilities. The
tests of reasonableness are known as the threefold teot

. and were cited in Newbury District Court v. Secrxetary of
~ State [1981)] AC 578 and provided that the condition must:-

(a) <erve a planning purpose;

(b) relate to the uss; .

{c) not be unreasonable that a reasonable planning
authority would not apply it.

Such power is vested with the Council notwithstauding the
fact that it may have elected not to require the
imposition of a contribution to cover such works, as part
of its s94 contribution plan.

2 Section 91(3)(f) and (h) EPA relevantly provide:

*A condition may be iwposed for the purposes of sub-
section (1) if it -

{f) requires the carrying out of works (whether or not
beinq works on lapd to which the applicatior relates)
relating to any matter referred tc in Sectiom 90(1)
applicable to the development the subject of the
congent ;

(h) is authorised to be imposed under gaction - 94."

The statutory provision clearly emvisages the carrying out
of works (@s distinct fxom the levying of a comtribution)
where such works relate to a section 90 mattaer.

3.  Bection 94 rslevantly provides for the levying of a
monatary contribution and the Council may determine that
tha provision of a comprehensive xoad work sacheme to
provide access to the subject allotment together with
other allotments, should be the subject of & contribution
plan. Yt is trite to say that where rhe Council elects to
incorporate the access vo a particular allotment within a
comprehensive road work scheme, it is then witlout power
to require the Applicant to carry out such works puxsuant
to 891(£). A8 a practice, yet it is conceded that it is
not upiversal, a Council will ordinarily include within
its ®894 contribution plan, requirements for payment of
contributions for provision of higher order roads (a=s
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distinct from local roads). Conveniently the copstruction
of lacal roads 4s again oxdiparily required as a
construction requirement for the initial subdivision. The
Qifficulty facing the Council is that there are many local
roads which have not been the subject of construction
requirements at subdivisionr, and the Council is faced with
the dilemma of including upgrading of such local roads as
part of a s94 contribution plan or as an alternative
elects to require the Applicant to carry out comstruction
works when development of & particular allotment occurs.

r There are well known adventagec and disadvantages in
including such road works within a comprehenaive 394
contribution plan, The first advantage is that it puts
beyond doubt ~ the Council's  ability to require
contributions and epsure Council of a funding source but
the immediate disadvantage is that the Councll camot be
‘sure of the stage of development. Where ooe development
occurs, the Council i required to expend such
contribution within a reasonable period of time and this
may well mean that it is required to do so before it has
adequate funds from other development sites, such funds
absolutely necessary to provide as effective road systam.
In such' circumstances, the Council is required to expend
the moncy on a temporaxy xoad works function or
alternatively fund the additional works from ics general
rate revenue and attempt to recoup such moneys at a latex
and uncertain date,

The above is background to the dilemma facing Council but -
it is clear that the statutory provisions of s94 provide
for the levying of a road work Or access contribution
where such a coptribution plan is in force. 1 note that
the Department of Planning, as it was then in its &94
contribution manual and relevantly at para 7.8 refer to
the requirement that a developasr carrying out works &g
being empowered by s94 as a "material public benefit®.
Such & statement is particulaxly unhelpful when one
appreciates that s94(2C) emnpowers the Courcil to accept
the provisgion of material public bencfit only where it hus

imposed a conditiop requiri a t contributjon in
tho first ipstapce. It follows that if the Council wished

to require the Applicant to carry out works, it must
firgtly imposs a condition of consent requiring payment of
a monetary coutribution in accordance with a scheme
forming part of a contribution plan, and thereafter agree
to accapt such road works in lieu of payument of the
monetary amount. Carried to its logical extension, the
Department's advice would suggest that the Council must
include all local road works within its 894 contribution
plan and in lieu of payment of such a contribution, the
Council accept that the Applicant provide material public
benefit by allowing that person to carry out part of the
road construction works. However, this seemg to be
further complicated by the fact that the Applicant wmust
agree to the carrying out of such works in lieu of payment
of contribution. -
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In my opinion 894 is not the exclusive source of power
enabling the Council to impose road comstruction works as
a condition of consent.

4. 1 do wot believe that the Department, as it was them, is
concluding otherwise but Lhe reference in paragraph 7.8

does suggest that such worke be carried out in accordance
with 594(2C).

o ! agree with the Department that thers do not appear to be
i many cases where the argument has been put to the Court
that $.94 is the only source of a requirement fox
construction work to be carried out in the abseénce of a
contribution plan for such works. However, there have
beon a number of determinations by Assegsors ul the Court
where construction works have been the subject of
‘conditions notwithstanding s94 plans in place. There is
no argument that the s94 plans required a contribution for
the same works but rather in facts similar to the subject
casa, the 8.94 contribution plan was silest and the
consent authority attempted to impome conditions requiring
construction works. In Blagkhorge Creek Pty, Limited V.
@ unc (41 APA 356) tha Senlor Assessor
determined that a copdition requiring improvement <o
intersection works so as to provide a 130 matre aelght
distance was held to be valid notwithstauding &.94
contributions for other road works. In Rees v. Bellingen
SC (ELR 92/102) an Assessor validly imposed a condition of
consent relating to a reagonable rToad construction
requirement, baing an access road to 3 subdivizion, whera
there was in place a Section 94 contribution plan for
other works. Finally, in an earlier decigion of Kel)l v.
Blacktown City Council (7 APAD 326) an Assessor allowad
the imposition of a conditiom requiring congtruction of
xerb and guttering aod full half width road congtruction
along the total frontage of an allotment of land.

It can be swen from the above instances, K that the Courts
have not bean constrained from imposing road comstructiown
works both immediately in front of the subject development
and in the immediate vicinity of the developweut. I am of
the opinion that any attempt to iwpose conditions
requiring xoad worke, other than those in the immediate
vicinity of the subject site, are likely to be held to be
unreasonable, I will return to this point.

6. In the twa Councll cases of Anson and Jonathop, the Court
did not allow the Council's conditions reguiring road
works which were external to the aubject aite.

Xn Jopathon the Court at pagas 9 and 10 refexred to the
followlng -

"The Council also sought a further comtribution for road
works and reconstruction of a concrete causeway and deck
overlay on Davis Road and Davie Bridge, citing increased
traffic generation as a reason."
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The Court's finding that such a contribution was invalid
given the fact that it was not part of the B.94 plan is
entirely correct.

In Apson the Court noted that the Council had in place a
6.94 contribution plan for the carrying out of the road
works in Standing Street and at the same tine gought
additional road works which amounted to "double dipping”.
Once again I agree with that conclusion. However, when
one looks at conditions 2 and 3 which were imposned by the
Court it is clear that firstly the Court allowed a valid
<94 contribution for road works and that conditlon 3
imposed a condition requiring construction of certain road
Wworks. Relevantly, conditlion 3 lends support to the
pruposition that ~the Council is cmpowered o impose
construction works extermal to a gubject site where the
§.94 contribution plan is silent on such works.

I do not believe there is any doubt that the Council is
with power to impose comstruction work condjtions pursuant
to 591 of the EPA Act provided such works are iunediately
in froot of the subject site and where such WOILS are not
included as part of a 894 contribution plaa. The
contentious area is where the Council, 1n simllar
circumstances, attempts to impose a condition requiring
construction works of such matters as culverts, bridges or
intersections which are removed from the subject site. I
apprahand that if the Court is faced with a challenge to
the validity of a condition of consent requiring the
Applicant to carry out constyuction works, uuera such
works are significantly removed from the subject site, and
in circunstences where the Council Dbas not incorporated
the cost of such works as part of a contribution plan, the
court will not allow such a requirement. . In my opinion
the Council ought to contemplate incorporation of such
works as intersection, or culvert or bridge works as part
of a 94 plan, given the fact that such a schoma is the
only equitable way of apportioning the CoO:sL between
existing and potential users.

CONCTORIO,

$.94 is the exclusive source of power availaple to the
Council to impose a contribution requiring road worke.
g.91 authorises the imposition of conditions requiring the
Applicant to carry out certain works but they must satisly
the threefold test set out above, I am of the opinico
that there 18 clear power in the circumstances for the
Council to impose conditions where the works external to
the site are in the immediate vicinity of the sita and
particularly where they adjoin the gite.- The main
contention is that where the Council attempts to impose
conditions requiring the Applicant to carry oOut works on
facilitioe which are significantly vemoved from tha
subject site, the Court will not allow such conditions. I
have not been able to find any instances whaere ¢this matter
has been judicially comsidexed and the question of power
must remain open, However, I believe that thc betier view
is that ths Court would not allow such conditions . not

cigEszEZ19+
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because they are beyond power but simply because they are
more likely to be unreasonable in the circumstances. It
is far more difficult for a Council to egtablish
reasonableness for such more distant works where there are
clearly mapmy otber existing and potential users and this
raises the very issue of rcaconableness and equitable
apportionment. :

I would be pleased to discuss any aspect of this advica should
it be required.

vours faithfully,

Aud i rad ﬁ"m19+
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GR D ROBERTS

ROKD WORKS

I am briefed to advise whether the Council hss powar pursusnt
to Section 90 of the gEavironmental Planning and Assessment ACt
1979 ("EPA Act") to impose ~onditions of consent requiring road
works and the like, external to a develcopment site where such
works are not part of a Section 94 contributions plan.

Section 94 yelevant provides that the Council mmy imposs 2
condition requiring yment of a reasonable monetary
contributory, where it is aatisfiad that the development will
or is likely to raquire the provision of or an increase in
demand for public amenities and public services withio its
local governmeat ared. (894(1). Additionally, the Council may
impose such a reagonable contribution condition toward
vrecoupnent of custs elready Lcurrzed in the provision of such
public amenities oz public services (s94({2A). Pinally, the

fouuscil may accept the provision of & marerial public. benefit
rt ull satimfection of conditign i ged
accordance with gub-gectlons (1) or (2A) (=94(2C).

Section 90 requires the Council, when determining a development
application, to take into account and to properly consider such
matters as access, drainage and the like. ACCHGSE includas both
interna)l and extermal ingiees and egress to the subject site.
It follows thar if the Council is of the opinion that
development will require improved access, it may. pursuant to
491 impose a conditiom relating to that accesS.

The first thing that must be said is that Bection 91 only
empowers the Council to impose & contribution for road works
where that contribution is included within a 894 goptribution
plan. {ritch v. S ven Ci cil (1987) 67 LFRL 165 at
170). The main contention is whather the council, in lieu of
requiring the payssat of a contribution for 1ln£':ov-d road
works, may impowe a condition pursuant to s91 roqu ing actual
construction of suUEh road works at tha cost of the Applicant.

HIASANIM HLIE CISERETT 19+
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I am reminded of two yecent detarminations by the Land and
Environmeat Court which I am told cast doubt upon tha Council's
ability to require road works external to the subject site in

instances where such works are not part of a s94 contribution
plan

I advise as follows:-—
AQVICE

1. in my opinion the Council 1is empowered to require by
condition of conseat, ¥reascnable road work construction
whare it can be establishad that such a development is
likely to lead tu the demand for such facilitles. The
vests of reasonablenesa are known as the threefold teot
and were cited in Newbury District Court v. Secrxetary of
State [1981) AC 578 and provided that the condition must:-

(a) g€erve & planning Purpose;

(b) relate to the usse;

{¢) not be unreagonable that & reasonable planning
authority would not apply it

Such power is vested with the Council notwithstanding the
fact thaet it may have elected not to require the
impogition of a contribution to cover such works, as part
of its s94 contribution plam.

2. gection 91(3)(f) and (h) EPA relevantly provide:

“A condition may be iuwposed for the purposes of sub-
section (1) 4f it -

(f) regulres the carcying out of works ( ther or not
beingq works on lapd €O which the applicatiogn rolates)
yelating to any matter reforzed to in Section 90(1)
applicable to the davelopment. the subject of the
consent;

(b) is authorised to be imposed under saction -- 94."

The staturory provision clsarly envisages the carrying out
of works (&s distinct fxom the levying of a coptribution)
where such works relate to a gection 50 mattar.

3. Bection 94 relmvantly provides for the levying of a
monetary cantribution and the Council may determine that
the provision of & comprehensive road work achems O
provide access to the subject allotment together with
other allotments, should be the gubject of & contribution
plan. Tt is trite to say that wheze the Council elects to
incorporate the access TO a particular allotment within a
comprehensive yoad work scheme, it 1s then without power
to require the applicant to carry out such works pursuant
to m91(£). A8 a practice, yet it is copceded that it is
aot univeraal, a Counecil will ordinarily include within
itgs ®©94 contributiom plan, requirements for paymssnt of
contributions f£or provision of higher order roads (8=
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distinct from local roads). Conveniently the copstruction
of lacal roads is again ordinarily required as a
construction requirement for the initial subdivision. The
difficulty facing the Council is that there are many local
roads which have not been the subject of comstruction
requirements at subdivision, and the Council is faced with
the dilemma of including upgrading of such local roads as
part of a s9¢ contribution plan or as an alternative
elects to require the Applicant to carry out construction
works when development of & particular allotment oc¢cuxra.
There are well knows asdventagec and disadvantages in
including such road works within a comprehenaive 994
contribution plan, The first advantage is that it puts
beyond  doubt the Council's abllity to require
contributions and epsure Council of a funding source but
the immediate disadvantage is that the Councill cannot be
sure of the stage of development. Where ooe devalopment
oceurs, the Council is required to expend such
contribution within a reasonable period of time and this
may well mean that it is required to do =o before it has
adequate funds from other developmant sites, such funds
absolutely necassary to provide an effective road wsystem.
In such' circumstances, ths Council is required to expend
the monoy on a temporary xoad works fupetion Or
alternatively fund the additionsl works from its genezal
rate revenue and attempt to recoup such moneys at a later
and uncertain date,

The above is background to the dilemma facing Council but -
it is clear that the statutory provisions of s94 provide
for the levying of a road work Or access contribution
where such a contribution plan is in force. 1 note that
the Department of Planning, a8 it was then in its 894
contribution manual asd relevastly ot para 7.8 relfer to
the requirement that a developer carryling out works as
being empowered by s9%4 as a "paterial public benafil?®.
Such a statement is particularly unhelpful when one
sppreciates that s94(2C) empowers the Council to accept
the provigion of material public benefit only where it has
imposed 3 conditiop requiri a contriput in
ML’%_MM- It follows that if the Council wished
to require the Applicant to carry out works, it must
firstly impose a condition of consent requiring payment of
a monetary coatribution in accordance WwWith a scheme
forming part of a contribution plan, and thereafter agree
to mccapt such road works in lieu of payment of the
mopetary amount, Carried to its logical extension, the
Department ‘s advice would suggest that the Council must
include all local road works within its 894 coptribution
plan and in lien of payment of such a contribution, the
Council accept that the Applicant provide material public
benefit by allowing that perwon to carry out part of the
road oconstruction works. Howevar, this seemg O be
further complicated by the £act that the Applicapnt nust
agree to the carrying out of such worke in lieu of payment
of contribution. .
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In my opinion 894 is not the exclusive souxce of power
enabling the Council to impose road copstruction works as
a condition of consent.

i do not beiieva that the Department, as it was theun, is
concluding otherwise but Lhe reference in paxagraph 7.8

does suggest that such works be carried out in accerdance
with 594(2C).

I agree with the Department that thers do not appear to be
many casey where the argument has been put to the Court
that §.94 is the only source of a reguirement fox
construction work to be carried out in the abseénce of a
contribution plan for such works. However, there have
beon a number of determinations by Assessors ufl the Cour®
where construction worke have been the subject of
conditions notwithstanding s94 plans in place. There is
no argument that the s9%4 plans required a contribution for
the same works but rather in facts similar to the subfect
case, the ©.94 contribution plan was sileat and the
consent authority attempted to impose conditions requiring

conastruction works. In or creek Pt imi v.
Kvogle Bhire Goumcil (41 APA 356) tha Seolor AsSSessor

dotermined that a condition requiring Improvement to
intersection works so as to provide a 130 metre sight
distance was held to be valid notwithstanding &.94
contributions for other road works. In Reeg V. sellingen
SC (ELR 92/102) an Assessor validly impozed a condition of
consent relating to a reasonable road construction
requirement, being an access road te a subdivizion, whera
there was in place a Section 94 coptribution plan for
other works. Finally, in an earlier decipion of Kell V.
Blacktown City Counmcil (7 APAD 325) an Assessor allowed
the imposition of a conditiom requiring construction of
Xerb and gurtering avd full half width road construction
along the total frootuge of an allotment of land.

It can be swen from the above instances that the Courts
have not been constrained from imposing yoad construction
works both immediately in front of the subject development
and ip the immediate vicinity of the development. 1 am of
the opiniom that any attempt to Lpo=e conditions
requiring rood werke, other than LROS® 20 the Jimmediate
vicinity of the subject site, are likely to be held to be
unreasonable, I will return to this point.

In the tws Council cases of AusQu and JonatfOD, the Court
did not sllow the Council's conditions requiring road
works which were external to the subject gite.

In Jgpathon the Court at pages 9 and 10 referrad to the
followlng -

9"The Council also sought a further contribution for road
works and recopstruction of a concrete causevay and deck
overlay on Davis Road and Davis Bridge, citing increased
traffic generation &s a raason."

PAGE
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The Court's finding that such a contribution was invalid
given the fact that it was not part af the =,94 plan is
entirely correct.

In Apson the Court noted that the Council had in place a
6.94 contribution plan for the carrying out of the road
works in Standing Street apd at the sane time mought
additional road works which amounted to "double dipping” -
Once again I agree with that conclusion. However, when
one looks at conditions 2 apd 3 which were impeonad by the
Court it ie clear that firstly the Court allowsed a valid
<94 contribution for road works and that condition 3
imposed a condition requiring construction of certain road
works.  Relevantly, condition 3 lends support ta the
prupcsition that the Council is ompowered to lmpose
construction worke external to a subject gite whare the
s.94 contribution plan is silgnt on such works.

Y do not believe there is any doubt that the Council 1is
with power to impose comstruction work condirions pursuant
to =91 of the EPA Act provided such works are immediately
in froot of the subject site and whera such WOIKS are not
included ag part of a =94 contribution plan. The
contentious @area is where the Council, in similar
circumstances, attempts to impose a condlition requiring
constructibn works of such matters as -culverts, bridges OF
intersections which are removed [rom the subject site. I
apprehand that if the Court 1is taced with a challengs to
the validity of a condition of congent requiring the
Applicant to carry out construction works, whera such
works are significantly removed from tha subject site, and
in circumstances where the Council bhas mot incorpoxated
the cost of such works as part of a contributios plan, the
court will not allow such a reguirement. .1n Ty opinion
the Council ocught to contemplats incorporation of such
works as iptersection, or culvert or bridge works as paxt
of a 894 plan, given the fact that such & scheme is the
only aquitable way of apportioning the cost between
existing and potential usars.

CONCY.ORION
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$.94 is the exclusive source of power available to the
Council to impome a contributlon requiring road worke.
6.9]1 authorises the imposition of conditions requiring the
Applicant to carry out certain works but they must satisfy
the threefold test set out above. I am of the opinion
that there is clear power in the circumstances for the
council to impome conditions where the works external to
the cite are in the immediate vicinivy of tbe site and
particularly where they adjoin the site. The wmain
contention is that where the Council attsmpts to impose
conditions requiring the Applicant ta carry out works on
facilities which are significantly removed from tha
subject site, tha Court will not allow such conditions. I
have oot been able to find any instances where this matter
hac been judicially considerxed and the guestion of power
must remain open., However, [ belleve that the better view
is that tha Court would not allow such conditions not
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: they are ond er but eimply because they are
335:“{?&»1;' to bab.uynraug:::bla in the c{.rcmtaqcu. It
iz far more ditficult for a Council to establish
ressonableness for such more distant works where there are
clearly manmy other existing and poteatial users mqt:;li:
raises the very issue of reeconableness and equy
apportisnment.

i would be pleased to discuss any aspect of this advica should
it be required.

yours faithfully,
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