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Dear Sirs, 

HE I1(PQS 111 BY LI SNORIYCOtJ 	OF 	ZVoS Rt 
ço VMS 

I am brief od to advlse whether the Council lusm power purUflnt 
to SOction 90 of the Environmeatal Planning and Asesa%eflt Act 
1979 (WEJI act") to iupose conditions of consent reqiiring road 
works and the like 8 	ezternal to a development ulte wirt such 
wdrka ae not part of a Section 94 contributionø plan. 

Section 	94 	Lti1ovint 	provides 	that 	the 	cowic.i.l 	may 	nptse 	a 

condition 	requiring 	payment 	of 	a 	reasonable 	monetary 
contributory, where it is 	ti.fied that the devo1opeflt Will 

c Li(L. fV, 4 	C' 
or ir. 	likely to require the provision of or an increase IA 
demand for 	pubi.ic 	axenities 	and public 	sorvices within 	its 

f local govsrwuut area. 	(s94(1). 	AddltlOUally, the Council Tmay 

Iimpone 	such 	a 	reac)nable 	contribution 	conditio., 	toward 
t? recoupment of custs 	irdy i.ncured in the provluioz 	of such 

public 	amenities OL 	public 	Bcrvic5S 	(s94(2A). 	finally, 	the 

2 i CouuLi1 may accept the provision of 
in 	p&rt 	cr 	jull 	nqi af c t i 	 CQt1 	- 	AD 

Wh 	-Ct j.Qp 	LflQtJ21 (s94 ( 2C), 

Section 1O requires the Council, when determining a deelopuent 
application, to take into account and to properly cnru-.der such 
matters as cceuu, dzainage and the like. Access inc1ds both 
internal and external ingl-eso  and  agresg to the subject site- 

- 

	

	Xt follows that if tho CourLci-1 is of the opinion that 
de1opmant will require improved acCe8, it may, pusuant to 
91 impose a condition relating to that access. 

The first thing that must be aal 7d is that Sectiol. 91 only 
mxwers the Council to impose a/contributioi for c.id works 

where that Contribution is jcidtd within a s94 cot. ributlon 
plan. (j Lv!_S1! c21rniI (1987) 67 LL.t 165 dt 
70). The main contention is whcsthzr the CQUEil, 1" 1iCU Of 

requiring the pa'yeut of a oontributiofl for improved toad 
works, may &mp a condition pursuant Lo 391 ruir4.ng actual 
construction of sueli road works at the coct at the xpplicant. 
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I am reaiinded oL two rtc,nt dat8rjnatl.orlg by the 1ind and 
Envjronient Court which I aa told cast doubt upon the Council's 
ability to require road worki external to the subject site in 
itflcGf3 wherQ such works are not part of a &94 contribution 

I adviac as follows;- 

	

1. 	In my opinion the Council £ empowered to r.qir. by 
COflditlon of consent, veauonable road work construction 
where it can b4a estab'lishad that such a developrent is 
likely to lead tcj the derartd for such facititles. 	The /(_4 
tests of reasonableneus are known an the thretQld teut 
4n4 were cited in Uewbury District Couxt V. Secretary of 
State (1981) AC 578 and proviclad that the condition c'ust:- 

tarie a planung purpose; 
relat5 Jo the use; 

(C) not beu reasonable that a resonabls plannin 
authority would not apply it. 

Such power is vected with the Council notwithstex..ing the 
fact that it may have elected not to requirt (he 
jvosjtion of) a contribution(to cover such works, as part 
of its s94 cbntribution plan. 

,j 

	

2. 	Section 91(3)(f) and (h) EPA rale'iantly provide: 

"A condition may be imposed for the purpoaes of sub-
section (fl if it - 

(f) requirut the curryjug out of works c 	her or not 
,ei.nq wk on.-IARq tQ_ whicl4 the 

relating to any matter retorred to in Sectic 90(1) 
applicable to the developtnent the subject of the 
cOnsent; 

(h) in eauthoried to be imposed under Section -- 94." 

The statutory poviiofl clearly snvitiages the carrying out 
of works (as distinct from the levying of a contribution) 
where Such works relate to a section 90 matter. 

3- 	Section 94 ralvently provides for the levyiri of a 
moDtary ccnitribution and the Council may dotermia that 
tbQ provicion of a comprehensive road Jork scnima to 
provide acceu to the subject allotment togethL with 
other allotents, should be the subject Of U Contribution 
plan. It is trite to eay that where the Council e cta to 
.lLncorporate the access to a particular allotwant thin a 
coiapreboue.tve road work scheme, It Is then withouc power 
to require the Applicant to carry out such works pur&uant 
to 9I(t). As a practice, vst it is conceded th: it is 
not univral, a Council will ordinarily 1DCIUdL within 
its e94 contribution plan, rqtirents for pa. üt. of 
cOntributions for provision of higher orc*r rotLm (118 

%t 	Efl 	£1-d 9-1 60'-, 
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distinct from local rode). Conveniently the construction 
of local roads is 4qain ordinarily required as 
contrUctiofl requireient for thtt initial eubdiixon. The 
difficulty teing the Council is that there are miy local 
roads which have not been the oubject ot cutructJon 
requirnents at 3ubdiv1uion, and the Council  in tced with 
the dilemia of including upgrading of such local roado as 
part of a s94 contribution plan or au on &tgrnat.i.vo 
elects to require the Applicant to carry out construction 
works when deve1oprnnt of a particular slLctzunt occurs. 
There are well )cpown advataioG Wid djuadvantaggs in 
including such road works within a comprehenaiv s4 
contribution plan, rh, first. advantage ie that it puts 
beyond doubt the Council's ability to require 

contributions and usuie Council of a funding smirce but 
the i*un'di&*te disadvantage is that the Council cannot be 
sure of the stage of development. Wbere one devlopeflt 
occurs, the council is required to expeid such 
contribution within a reasonable period of time nd this 
may well mean that it is requircd to do no btor it has 
adequate funde Lroi other devQlopmeflt sites, such funds 

absolutely necessary to provide an effective road iystem. 
In auch circunutances, the council is required to expend 

the uairLoy on. a temporary roai works fuct.iOn or 

altornatively fund the additional WOtkS from IVIdl 

rata rtwonuo and atteript to recoup such inoneye at a later 
and uncert&tn date. 

The abovo is backgroUnd to the dil emma  facing CowCjl but 

it is clear that the statutory prvlsions of s94 provide 

for the levying of a road wor)c or • acces contribution 
where such a contribution plan is in force. I nOte that 
the Pepartent of P1anjinc, as it was then in iLa a94 
contribution xflUaL 4d relevantly at para 7.8 £fer to 
the requirement that a developer carrying out works as 
being enpowered by s94 as a "material public benetitD. 
Such a ttatenent is particularly unhelpful .ihen on 
appreciat4 that 94(2C) empowers the Council accept 
the provilOn of Inatridl public bcnc4it only wh. 

p9d a conc1tlo a.rirc a. ongtary coatr1 ton in 
the.t jnstaiie. It follows that if the Councti wished 
to require the Applicant to carry out workB, it ntust 
firstly ipoAe a condition of consent requiring pyment of 
& monetary contribution in accordance with a scheme 
forming port of a contribution plan, and thereafr agree 
to arcilpt such road works in lieu of paymanc of the 
monetary amount. Carried to its logical extension, the 
DepartinQnt'S advice would suggest that the Cou:.cll must 
include all local road works withifl its 994 covLrthutiOr 
ploii and in lieu of payment of such a contribu-iofl, the 
Council accept that the Applicant provide uaterl public 
benefit by allowing that person to carry out ptt of the 
road construction works. KoWVer, this seewo to be 
further complicated by the fact that the Applicant iiut 
agree to the carrying out of such worku in lieu of payment 
of contribut.on- -. 

I 	/ 
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In ray opinIon 894 is not the exclusive ourc of power 
enabling the Council to impose road cOnt2XCtiOa works as 
a condition of conont. 

I do not believe that the Department, as it was then, ii 
concluding otherwise but Lhe reference in p.axagrapb 1.8 
doos suggest that such works be carried out in ccQrdance 
with s4(2C). 

I agree wi*-.h the Department that there do not appear to be 
many cases where the arqmnent has been put to the Court 
that 3.94 is the only aource of a requtcomeflt for 
construction iork to be carried out in the aL.en.ce of a 
contrtbution pl&n for ouch works. 	Rowever, chere have 
beon a uubor of dotørminat ions by Asgssors uf the Court. 
where construction work6 have been the eubject of 

- conditiQnG notwithstanding 894 plans in place. There is  
no ar'ument that the s94 plans required a contribution for 
the setne vorks but rather in f&cta similar to the subject 
case, the s.94 contribution plan was oilu 	and the 
connt authority atteopted to impose conditiO requiring 
conatructiou works. In Blackborgo creek Pty, LijnitQd v. 

Council,. (41 APA 356) the SQQiOC Assessor 
deterwined tlzt a condition requiring lii. eit to 

iiitrction works so as to provide a 130 tre eignt 
distaice wau held to be valid notwithsta"diDg 5.9 

contributions for other road works. In 
(ELR 92/102) an Aasansor validly inposed a cxidition of 

con.sent relating to a reasonable ro.d construction 

requirement, being an accees rcid to a 8udiviiOfl, wh , .... 
there was in place a Section 94 contributiOn plan for 
other works. Finally, in an earlier dociejon of 

pckto'mC)ty C9.ynC1 (7 APAD 325) an Assessor allowed 
the imposition of, a condition requiring c07-L.I4trUCtiO.0 Of 

Xerb and guttering and tull half width road construction 
dluncj the total frontdgQ of an allotment V1 lcuJ. 

It cn be 	 thu above instances. that the Courta 
have not ber contitriinQd from imposinq road construction 
works both inmediataly in front of the subject d8velOPMOUt 
and in the inunediate vicinity of the development. I am of 

the opinion that any attempt to impose conditiofl 
Lqu.ring road works, other than t1lo9 in tL. ,imntediate 
vicinity of the subject eite, are likely to b, held to be  
unreanonabla. I will return to this point. 

In the two Council cases of &n22n and tbi CouI 

did not allow the CounCil'8 conditions reqiriflg ro.m 

works which were eiternal to the subject eite. 

Xn JQnathog the Court at p49e3 9 and 10 ,.ftrred to ti 
following - 

"The Coun.cil also sought a further coutributiOn for rt 
Works and reoonotri.iction of a concrete cauae.4 and deck 
overlay on Davis Road and Davis uridge citi4q increased 
traffic generation as a raaon." 
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The Court's finding 
givn the fact that 
entirely correct. 

that such a contribution was invalid 
it we not part of the B. 94 plan is 

4VI 

In Apson the Court noted that the Council had ir place a 
5.94 contribution plan for the carrying out of the road 
works in Standing Street and at the same tzme sought 
additional road works which wiounted to "doublu dipping". 
Once again £ agree with that conclusion. Rovr, when 
one iooks at conditions 2 and 3 whIch w.?re impted by the 
Court it is clear that firstly th4 Court allod a valid 
$94 contribution for road worki, and that aon1jtton 3 
imposed a condition requiring conetruction of cirta-i.n road 
works. Relevantly, cond.tion 3 lends support to the 
prc2poaition that the Council is empowered to impose  
construction works external to a subject sitt where the  
8.94 contribution plan is øiLnt on such works. 

I do not beljecg there i any douIt that the Council £5 
with power to impose constructiOn work conditi. pUrEuflt 

to &91 of the EPA Act provided such works are irzediately 
in front of the iubject site And where such w. KS 4Mr& not 
included as part of a 894 contribution 
contentj.QuB area is where the Council, 	.n similar 
circUm3tance, attQmptt to impose a condltio, requiring 
construction works of such matters as cnlvGrt1E, bridges or 
intsrctiorib which are removed from the sulj.t site. I 
apprehend that if the Court is faced with a cuallenge to 
the validity of a condition of coneflt requiring the  
pplioant to carry out co nstruCtion works, ihere SUCLi 

works are signizicantly reioved from the subjecc site, nc 
in circumatancou whore the Council has not itcorraL'. 
the cost of such works as part of a contriutioA plan, rae 
Cotirt will not allow such a requirement. in ny. opinion 
the Council ought to contomplats incorporation Of such 
works as intersection, or culvert or bridge works a$ part 
of a s94 plan, given the fact tbat such a 8C11Gm8 is the 

only equitable way of apportioning the cost between 

existing and potential users. 

594 is the ?ClU5iVW source of power available to the 
Couricil to ipoee a contribution requiring road works. 
u.91 authorises the imposition of condition-s r,-quirinq the 
Applicant to carry out cettain works but they u8t satisfy 
the threefold test set out above. I am of the opix.on 
that there is clear power in the circumtnces for the 
Cotincil to iitipouo conditions where the 'workt artGrnal to 

the site are in the immediate vicinity of 	e site .incl 
particularly where they adjoin the site. 	The main 
contontiori is that where the Council atterRptJ O 
conditiOnS requiring the Applicant to carry cut workH cc 
faci.litiec which are s.çjnificantLy 	emove 	from th.i  
subject site, tha  Court will not allow such conditions. I 
have not been abib to find any instances where this  
has heeb -judicIally cowiderad and the questLon Of power 
.uust remain opon. However, I believe that the batter view 
its that the Court would not allow such couditiofl5 not 

 

?j .  
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because they are beyond pciwer but a1py bocU8e t  aey re 

more likely to be unraa.8ozIabL in the rCWAStafl It 

is far more ditfictLlt for a CCL ..Il to eSX1ibljSh 

reasonableneav for such more diBtnt works whore here MB 

clearly many other exi8ting and potontial u&er inct t. 's 

raises thg vory issue Of and uitahlG 

apportioninunt. 

I would be pIed to digcus any tspect of this adica nhould 

it be 

Y0ur8 faithfully, 

4c 

/e 
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Solicitors, 
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DX ilii LISIaoK 

Dear Sirs, 

RE IMFQSVI 101. BY LYSNORI CT! C01JLFT_!.I 

I am brief od to advise whether the Council has power purSUant 

to Soction 90 of the XnvirOPmOatal Pl.nn.ing and Aesameflt Ict 

1979 ("EPA Act") to impose conditions of consent reqiiiring road 
works and the like, external to a development site where such 
wórke are not part of a Section 94 cotributiOnb plan. 

Section 94 relevant provides that the cot.uicil m&Y impoce 

cOflditlOfl ruguiring payment of d reasonable monetary 

contributory 1  where it is satisfied' that the development will 
or j& likely to require the provision of or an jncrase in 
demand for public amenitiemi and public sorvices Withirl its 

local goveruiue&it areu. (s94(1). AdditiOflally, the Council may 
impose such a rRalmble contribution condition toward 

recoipment of cote already izcuzred in the proviuion of !uC) 
public amenities uz public scrvicS (s94(2A). 	Finally, tL1 

CQuLmc1l may accept the provision of ajnatral !4t 

(s94(2C). 

Section 90 requires the Council, when determining a development 

application, to take into account and to properly cnsider such 
matters as accesu, drainage and the like. jL cce Gs inclds both 

internal and external ingr eso and 49ress to the subject site-
It fol jaws that if the Council is of the opinion that 
development will rbquire inproved accese, it may, pursuant to 
191 iapOe a condition relating to that access. 

The first thing that must be said is that section 91 only 

emxWers the Council to impose a contribution for road works 
where that contribution is icludtd within a e94 contribution 

plan. (hv. Sbgalhaven CiQJ?il (1987) 67 LGRA 165 at 
170). The main contention is wbthr the Couflcil, in lieu of 
requiring the payaeut of a contribution for improv.a road 
work., may &mpoe a conditiOn pursuaut Lo s91 re quIr i.Aq actual 

con5trvction øt uc-X road works at the oogt of the Applicant. 
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I dlfl •re3liflded of two recent dsterminattonU by the Y.and and 
Evjroxuent Court which I ao to'd cast doubt upon the CounciUS 
ability to require road works external to the subject site in 
jflotaucQa where such works are not part of a &94 contribution 
plan. 

I advige as follows;- 

	

1. 	In my opinion the councl is enpowered to require by 
conditiOn of consent, veaaonable road work construction 
where it can be .established that such a development is 
likoly to lead + -. cl the deriaiid for such facilities. The 
tests of resonableness are kncywn as the threefold toot 
u4 were cited in Newbury District CouXt V. Secretary of 
State (1981) AC 578 and pro'ridd that the condition nu3t- 

serve a planung ppose; 
relate to the Usej 

(C) not be unreasonable that a resonab1e planning 
authority would not apply it. 

Such power is vested with the Council notwittwtandiug the 
fact that it may have elected not to require the 
Imposition of a contribution to cover such worKs, as part 
of its s94 contribution plan. 

	

2. 	Section 91(3)(f) arid (h) EPA relevantly provide 

"A condition may be illipoSed for the purpoe of sub-
section (1) if it - 

(f) requirea the carry.ug out of works (jetier _ornot  j 
jng works or lafld to which the a0licatiO . rI) 

relaung to any matter referred to in SectiOn 90(1) 
applicable to the development the subject of the 
consent; 

(h) in authorised to be impo&ed under auction -- 94," 

The statutory 'provisior clearly envi,agea the carrying out 
of works (as distinct fo the levying of a contribution) 
where such work.s relate to a section 90 matter. 

	

3- 	Rectiort 94 relevantly provides for the levying of & 
itonutary contribution and the Council may determine tbt 
the provision of a comprehensive road work scheme to 
provide acceas to the subject allotment together with 
other allotments, should be the subject of a contribution 
plan. It is trite to cay that where the Council elects to 
incorporate the acce; to a particular allotment within a 
couprehensive road work scheme, it is then without power 
to require the Applicant to carry out such worke pursuant 
to s91(f). As a practice, ret it is concede'± that it is  
not universal, a Council will ordinarily Include within 
its e94 contribution plan, require-monte for payiient of 
contribution3 for provision of higher order roed* (as 
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distinct from locl Eod8). Conveniently the construction 
of local roads is again ordinarily required as 
construction requirement for the iflitifti sutdi'viion. The 
d.ifficulty 'acing the Council is that there are many local 
road3 which have not been the subject of çustruction 
requirments at subdivision, and the Council lu tacd with 
the dilezwa of inc1udng upgrading of such local roads as  
part of a s94 contribution plan or ae on alternative 
elects to require the Applicant to carry out construction 
works when developnint of a particular allctmnt occurs. 
There are well known adveptgec ad dinadvantaqQa in 
includirtg such road iork. within a comprehenaive s94 
contribution plan. ¶rhe first advantge is that it puts 
beyond doubt the Council's ability to require 
contributions and enzure Cocjl of 'i funding source but 
the i*unediate disadvant4ge is that the Council cannOt be 
sure of the stage of development. W1ere one devoloperit 
occurs, the Council iu required to expend such 
contribution tdthin a reasonable period of time and thi.s 
may well mean that it is required to do no before it has 
adequate funds from other developanent sites, such funds 
absolutely necesaary to provide an effective road system. 
In Buch circunotances, the Council is required to expend 
the m&nioy on a temporiry road works function or 
alternatively fund the additional works fYOM its geLdi 
rate rezonue and attempt to recoup such moneye at a later 
and uncertain dater 

The above is backqroud to the dilem*u facing Council but 
it is clear that the statutory prv1eions of s94 provide 
for the levying of a road work or accesa coritribtition 
whcre such a contribution plan is in force. I flOtS that 
the Departent of Planning, as it was then in its e94 
contribution manuAi ad relevantly at para 7.8 refer to 
the requirement that a developer carrying out works as 
being empowered by s94 as a "material public benefit u .  

Such a statezmnt is particularly unhelpful when one 

appreciates that s942C) empowers the Cotwcil to accept 
the provision of luated.dl public bcnctit only where ittk 
imopsed 4 con tioe rs ir a ongtgry coatri uton in 
thej_jTintaflç. It follows that if the Counc 1 wished 
to require the Applicant to carry Out WoEkB, it must 
firstly impare a condition of conaent requiring payment of 
a monetary contribution in accordance with a scheme 
forming part of a contribution plan, and thereafter agree 
to arcapt such road works in lieu of payuent of the 
monetary amount. Carried to its logical extension, the 
DepartniQrits advice would ouggest that the Council must 
include all local road works within its s94 contrthutior3 
plan and in lieu of payment of such a contribution, the 
Council accept that the Applicant provide material public 
benefit by allowing that pron to carry out part Of the 
road oonetruotion works. HOW&Var, this seems to be 
further complicated by the fact that the Applicant must 
agree to the carrying out of such works in lieu of payment 
of contribution 
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In my opinion 894 is not the exclusive Dource of power 
enabling the Council to impos road construction works as 
a condition of consent. 

1 do not blieve that the Department, as it was then, 1i 
concluding otherwise but. the reference in paragraph 7,8 
doos suggest that such worke be carried out in accordance 
with s4(2C). 

1 agree witb the tep*rtent that there do not appear to be 
nany casQ8 whQre the azgument has been put to the Court 
that a.94 is the only source of a requirement for 
construction work to be carried out in the abgence of a 
contribution plan for such works. 	Rowever, there have 
been a nwibor of dtarxninat ions by Asmossoro uf the Cotir+ 
where constictlon work& have been the iubject of 
conditions notwithstanding s94 plans in placa. There is  
no aument that the s94 plans required a contribution for 
•the sane works but rather in facts sim.tlr to the subject 

case, the s.94 contribution plan was eilent and the 
consent authority attempted to impoua conditiOXW requiring 
construction works. In BlaOchorup çeek Pty, Liinitd v 
iSy9gle 	CouncU.. (41 APA 356) the Senior Assessor 
determIned that a condition requiring liAproQelaent to 

intersection wcrks uo as to provide a 130 metry eight 

distance was held to be 'valid notwithstauding a.94 
contributions for other road works. In Reek v.iinc' 
SC (ELR 92/102) an Aaeaor validly imposed a condition of 
consent relating to a reasonable rc*.d contruCtiofl 

requirement, being an acceS road to a subdivi.slon, where 
there wi.s in place a Section 94 contribution plan for 

other works. Finally, in an earlier decision of 	JiI 
4tckr9wn4ty Covueil (7 APAD 325) an AaseaSOr allowed 

the i.mpo6itiofl of a condition requiri.ng construction of 
kerb and gutteriug and full half width rvad construction 
along the total frontdge of an allotment of land. 

It cn be w.een from the above instanQ0G.  that the COUrt3 

have not been constrdinad from imposing road construotiofl 
works both iuimBdiately in front of the subject deve1opz&ent 
and in the immediate vicinity of the developeut. I am of 
the opinion that any attempt to iapO5O cOndltiOfl 
L4u.ring read 'or)ce, other than those in the imaediato 

vicinity of the subject Otte, are likely to be held to be 
unreasOrLablR. I will return to this point. 

In the two council ces of 4n 	and Jonatbn, the Court 
did not allow the council's condittons requiring ro 
works which were external to the nubject site. 

In JQVAthoA the Court at pages 9 and 10 referred to the 
following - 

"The Couci1 also sought a further contributlOfl for road 
works and reooAstruction of a concrete causeway and deck 
overlay on Davis ioad and Davis I3ridge, citing increased 
traffic generation as a rsaeofl." 
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The Court's finding that such a contribution was invalid 
given the fact that it wae not part of the 594 plan irp  
enttrely correct. 

In Apson the Court noted that the Council had in p].ace a 
5.94 contribution plan for the cirrying out of the zOad 
works in Standinq Street and at the saIe tio sought 
additional road works which .jnountd to "double dipping". 
Once again I agree with that conclusion However, when 
one looks at conditions 2 and 3 ihtch w're impciod by the 
Court it is clear that firstly the Court allowid a valid 
s94 contribution for road worka and that conlit jon 3 
ixposed a condition requiring construction of cetaiji road 
works. Relevantly, condition 3 leads support to the 
propozition that the Council is empowered to iroe 
construction WOrks e3terr1al to 4 subject site where the  

894 contribution plan in 8iLflt on Such works. 

1 do not belie'17e there i any doubt that the Couftcil i$ 
with power to nnpcise construction work canditiorm pursuant 
to s1 of the tPA Act provided such works are inmediately 
in front of the subject site and where such worKs are not 
included as part of a 594 contribution plan. 	The  
contentious area is where the CuncIi, in similar 
circumstances, attempts to impose a condition requiring 
constriictibn works of such matters as culv9rts, bridges or 
intersections which are removed from the Subject site. I 
apprehend that if the Court is faced with a challenge to 
the validity of a condition of consent requiring the 
Applicant to carry out constxuctiOfl works, where such 
works are significantly removed from the subject site, and 
in circumstances where the Council has not incorporated 
the cost of such works as part of a contrthutioA plan, tfl8 
Crnlrt will not allow such a requirement- 	in MY ,  opinion 
the Council ought to coteip1ate incorporation of such 
works an intersection, or culvert or bridge works as part 
of a s94 plan, gio'en the fact that such a schema is the 
only equitable way of apportioning the cost between 
existing and potential users. 

s.'4 is the exclusive source of power available to the 
Council to impose a contribution requiring road work. 
5.91 authori&OS the imposition of condittoAs rqquiring the 
Applicant to carry out certain workB but they muSt satiSfY 

the threefold test set out above. I aa 01 the opinion 
that there Is  OJMaE power Jn  the  circumstances for the 
Council to impose conditionu wre the wor)ca etQrn31 to 
the eite are in the immediate vicinity of the site and 
particularly where they adoin the site- 	The main 

.contontiofl is that where the Council attarptu to •i.mpoee 
conditiOflS requiring the Applicant to carry out works on 
facilities which are significantly removed from the 
subject site, the Court will not allow such conditions. I 
have not been able to find any instances where this matter 
has been 1udicially con5idered and the quest&ort of power 
muvt remain open. However, I bQlieve tliat the batter view 
is that the Court would not allow such conditiofl5 not 
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because they are beyond pwr but attopLy bQcause they are  
more .ike1y to be unreagonable in the o,rcwstances. It 
is far more ditficult for a Courci1 to establiah 
reasonableneow for such more diutnt works whore thro are 
c1er1y many other existing and potential u&ers and this 
raises the vory issue of coaalenet and ecp1&th1Q 
apportionxnunt. 

I would be plead to discuss any dspect of thiz aduit* should 
it be requirec1. 

Yours faithfully, 

117 
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Greg Newport 
• 	Jarrster at Law 
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11 August, 1995 

piøsr. uundfield Ri1y, 
o1icitorS, 
M,_(-Q1) 31059 

DX 1712 LIMPM- 

Dear Sirs, 

RE IsçsnLonT 5M21 C:TT couc_FJ!! 
RQt 

I am brieod to avlse whether the council has power 
pUEU3flt 

to SUction 90 of the EnvirOPOt1 1anning and Ae5t I.ct 

1979 ("2P act') to impose coaditions 
of consent rqiiring road 

works and the like 9  ext.rnal to a dovu1Op1flflt site whr$ such 

wór)c axe not parto a Section 94 contributions p14a 

SctiOfl 
94 reLevant provides that the cQwlCi.1 may impce a 

codit1Ofl requiring payment of a reasonable monetary 

contributory, where it is atiefid that the develoPmOnt Will 

or i& likely to rQq'uire the provisiOLl of or an incr3ase iA 

duivand for putiiC dLu-en-itir-r3 and 
public services witbi' it 

local govru.wL1t area. (s94(l). 
AdditiODtllY, the Council may 

impose such a reasonable 
contributiOn condition toward 

r'?CO1pm8flt of cstb aLready mucured in 
the proviion of such 

public amenitiou uz public uervicas (S94(2?*)- 	
Pinl 1Y, tL 

i1o°r 
- 	 -'Pious tii or iA). 0)442C1. 

Section 10 requires the CoUci1, when dotermining a deVelOpmeIt 

n 1  to take into account and to properly çnnidet such 
applicatio  
matters ae acceue dzainage and the like. AcCe jzicljd5 both 
IPtQrflal and aict8rnal ingii 	&n1 	es to the eubject site 
X't folloWs that it th Council is of the opinion that 
deelopmeflt will ruquire iutproved access, it may, pursuant to 
t91 jiapOe a c0dltiOU relating to that dCCESE. 

The first thing that mu.st be said in that $ection 91 only 
ampowers the Council to impose a contrthAtiQP for road works 
whore that contribution is jz'ciud4 within a 

s94 contribution 
plan. (1987) 61 £GR? 165 at 
170). The main contention i whthar the Council, in lieu of 
reqiiirltiq tb pviiut of a contributiOn for iupro'vtd road 
workz, may &mpo a condtiOfl pursUut Lo 591 actual 
con5tr'ct3on of suwi rudcI works at the COt of the Jtpplicaflt. 

s;i 	 -d 9Z9-1 6Z'J 	 %aJ,3GNIM HiS 
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I am rejanded oL two rucent diterti.natton8 by the L4fld and 
EnvirouMot Court which I am told cast doubt upon the Council's 
ability to require road wgrkai wtornal to the subject site in 
ifletancea where such works are not part of a s94 contribution 
plan 

I advise as follows;- 

1. 	In my opinion the Council is wipowered to requirt by 
condition ot con6ent, reasonable road work constructLon 
where it can be e&tatrlished that such a dovelopuent is 
lika.Ly to lead to the demand for such facilities. The 
tests of reasonableneas are known as the thr8&told tout 
4x4 w&re citad in Newbury District Court v. Secratary of 
State (1981) AC $78 and provided that the condition ziu$t:- 

serve a plann.ng purpose; 
relate to the uu; 
not be unreasonable that a reasonable plannij 
authority would not apply it. 

9uch power is vested with the Council flOtW1th5tAdifl9 the 
fact that it InAy have elected not to require the 
imposition of a contributiot:i to cover such works, as part 
of its s94 contribution plan. 

2. 	section 91(3)(f) and (h) EPA relevantly prvvlie: 

'A condition may be iuposed for the purpoaes of sub-
section (1) if it - 

(t) requirea the carrying out of works (het!er or not 

ing workg on l and 	which the 
relating to any matter ruforred to in Section 90(1 

applicable to the devei.opinent the 3ubce of the 
consent; 

(b) In iuthoried to be imnposed undtr aection - 

The statutory provision clearly envisages the carrying out 
of works (as distinct tozu the luvying ol a contribution) 
where such works relate to a section 90 matter. 

3 	Section 94 relvantly provides for the levying of 
iioritary contribution and the Council may daterr&ine that 
the provision of a comprehensive road work ucheme to 
providc accesu to tbc subject allotment together with 
other allot:4%ent5, shoulu be the subject at a contribution 
plan. It is trite to eay that wbeG the Ccmncil oluctu to 
.ncorpormte the aCCe; to a partlaular aliottnanL within a 
coaprebcnslve road work scheme, it is then wit.out power 
to requirc the Applicant to carry out such work. pursuant 
to s91(t). i , prdctiC4, yt it is conceded that it i$ 

not universal, a Council will ordinarily include within 
its u94 contribution plan, rquiremOnts for payseut of 
contributions for provision of higher order roads (aa 

% 	, 	 -d 99-L 6'-.d 
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distinct from local wade). Convtniently the constructiort 
of local, roads is again ordinarily required as a 
construction requirev*ent for the initial eu,bdiiiofl. The 
dJ.fticulty tacing the Cou.ucU is that there are many local 
roads which have not been the 8ubject Of construction 
requirents at subdiviflion, and the Council in tacd with 
the dilemaa of including upgrmding of  such  local roads as 
part of a s94 cotrthution plan or au an aLtrnatiVQ 

elects to recpire the #Npplicant to carry out construction 
works when devolopraflt of a particular allctnnt occure. 
There atre well known vaptq0G and JjnadvantaqQQ in 
includ-ng such road works within a comprehensive 394 
contribution plan. The first odvaflta9e iu that it puts 
beyond doubt the Council's ability to reqiire 

contribucions and enture Council of it fu.uding source but 

the isunediate diadvantage is that the Council CdnrLot be 

sure of the stage of developnent. Wlere one devolopfleflt 
occurs, the Council Lu required to expend such 
contribution within a reasonable period of time and this 
may well mean that it is required to do so ljotore it has 
adequate funds from other deveiopznttt sites, such funcia 
absolutely necaseary to provide An effective road 2ystem. 
In such circumztariCeS, the Council is requ.red to expend 
the winoy on a tempory road works function or 
alternatively fund the additiortal works from its geneai 

rata ruvonue and attenpt to recoup such moneye at a iater 
and trncerta.tn date, 

The above is background to the di].eaa facing Council but 

it is clear that the statutory provisions of s94 pwvi.d 

for the levying at a road work or acceaa cofltribtltiOO 

where such a contribution plan i8 in force. I nate that 

the Deartent of Planning, as it was then in iLu u9.. 

contribution xnul and relevantly at para 7.8 refer to 
the ru.trentnt that a dvelopr carrying out works 
being empowered by s4 as a "naterial public bietit 

such a utatwwnt is particularly unhelpful when and 

appreciatet that s94(2C) empowers the CoUDCI.l to accept 

the proviiOrt of uiatrial public benefit only whuie itJii 

ipçed 	conçjitiort,. rscIuirirtc a pty contrJ.i2flin 

the tiit jpsaç. It follows that if the Counc 1 wished 
to require the Applicant to carry out works, it must 
firstly lnpoce a condition of consent requiring payment of 
a monctary contribution in accordance with a schenze 

forming port of a contribution plan, and thereafter agree 
to atreept such road worice in lieu of payiaant of the 
monetary amount. Carried to its logical extension, the 
Pepartineflt'S advice woulti suggest that the Council nv$t 
include all local road works within its 894 contributiOn 
plan and in lieu of payment of such a contribution, the 
Council accept that the AppliCant provide matarial public 

benefit by 4110win9 that person to carTy out part of the 

road construction works. 	However, this ucems to be 
further eompli.cated by the fact that the Applicant tuoc 

agree to the carrying out of such wor8 in lieu of pyient 

of contributiun- 

9 : 	91A.  Ct 	t'-i; c9-L GZ$- .3 	 83A)2N I 1 RL9 	 9+ 
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In my opinion 594 is not the exclusive ourc of power 
enabling the Council to impose road conatructiou works as 
a condition of connt. 

4. 	1 do not bLievo that the Depdrtment, as it was then, is 
concluding otherwise but Lhe ref eZence in par3graph 78 
does suggest that such worka be carried out in accordance 
with s4(2C). 

S. 	I agree with the Department that there do not appear to be 
many cases whQre the argument has been put to the Court 
that 0 .94 is the only aource of a requirement for 
construction iiork to be carried out in the abence of a 
contribution plan for ouch worIc. fowever, there have 
becin a uwiber oV dterminat ions by Lessors uf the Court 
where construction work6 have been the intbject of 

- qQAditiQ"F. notwithstanding s94 plans in place. There i s  
no arg'un%ent that the s94 plau5 required, a contrIbution for 
the same wx,rks but rather in facts similar to the subject 
casu, the s.94 contribution pLan was eiLent and the 
consint authority attempted to £mpoe conditioiw requiring 
construction works. In Blackhorme Creek Fty, Liinitud v 
y9ç.e Bhi.e Council, 41 APA 356) the Senior Assessor 
determIned that a condition requiring 1itproveixent to 
interction works so as to provide a 130 trv sight 
distance wau held to be 'c,alid notwithst ~~Airjq s.94 
contributious for other road works. In R 11IJi 

(ELR 92/102) on Aisior validly inposed A c ondition of 
con.sent relating to a reasonable ro.d construction 
reuirement, being an acceSs road to a sudiV3.J.On, whore 
there was in place a Section 94 contrIbution plan for 
other works. Finally, in an earlier decision of .LLi 

pcktorn çjty CQl1ncil 9 APAD 32) an ASeELr allowed 
the thpoition of a condition requiring construction of 
)uirb and guttering and full half width road construction 
aloug the total frontdge of an allotment of ld. 

It c.n bu uwwu trom tiiu obove inatance. that  rhe COU. 

hivu not been constrained from Imposinç road constructio 
works both iediately in front of the 5ubject oveOIILLlt 
and in the iixunediate vicinity of the developiec-. I 'v oL 

the opinion that any attempt to iapoO CoflditiOLlb 

Lqo.riAg mad vorks, otb.r than those in the imxnedit... 
vicinity of the oubject site, are likely to be held to bc 

unreasonable. I will return to this point. 

6. 	In the two council cases of AnsQn *zd the Court 

did not 4110w the Council'S conditions recj'i.riflg roI 
works which were erternal to the subject site. 

In JQnAthoA the Court at p4983 9 and 10 r.trred to the 
fol].owiny - 

"The Council also sought a further contributiOn for road 
works and r'eqonstruction of a concrete ca.wewy and deck 
overlay on Davis Road and t)avie OridgL citii increased 
trffic gensrtion as a raaeon.' 

c6. c, I 	 d 	5E'-J 	 A3QNUI ItLe 
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The CotLrt 	finding that such a contribution was invJid 
givin the fact that it was not part of the e.94 plan is  

entirely correct. 

In 4paon the Caurt not*d that the CunCjl had in piitce a 
5.94 contribution plan for the carrying out of the .coad 
works in standing Street and at the same t1i.0 sought 

additional road works which amounted to "double dipping". 

Once again I i*gree with that coflClUSlOfl. Bowvr, when 
one looks at conditions 2 and 3 ihi.ch were impc d by the 
Court it is clear that firstly th8 court aowd a valid 
$94 contribution for road work5 and that con1itLou 3 
i*posed a condition requiring construction of cer'tJn road 
WOXkS. RGlevfltly, condi.tion 3 lends support to the 
pwpoition that the Council is ompowered to im05e 

contrUCtiOfl works external to a Rubjett site whar, the 

894 contribution plan is 6iL9nt on such works, 

	

7. 	I do not believe there is any doubt that the CoUflcii iS 

with power to tinpcse constructiOfl work conditiorL pUrEuAnt 

to 91 of the EPA Act provided such works are lediately 
in front of the eubject site and where such wor are not 
included as part of a 894 contribution plan. 
contentlOve area is where the Council1 In SIM1101  

circUm3taflCeS, att gmpts to i.J13pOBQ a conditiOn requiring 
constructibn work9 of such matters as ct1lvGrt', bridges or 
intsreetUb which aro rumovc3d from the 5UbjeCt site. I 

apprehend that if the Court is faced with a cb1ln90 to 
the val-dity of a condition of coneflt reqring the 
Applicant to carry out construction works, LLera rouch 
works are signttic4fltly removed from the subject sitO ,  and 

in circumuto.flGue whore the Council liab not ui.orporated 

thQ  cost of such work. as part of a contributiOn plan, ti'e 
Court will not alloii such * requirement. In Irty opiin 

the Council ought to conto1lpiate incorporation o such 
works as intersection, or culvert or bridge works as port 

of a s94 plan, given the fact that such a Cho is the 

only equitable way of apportiOfliflg the cot between 

existing and potential uer- 

	

8. 	s94 is the ecluj.Ve 	.rce of power vaiJale to tho 

Council to i.upoee a  contrlhutlOfl requiring rc*d vorIa. 

s.9l authoriae$ the jipouition of conditiQils re(pairing the  

Applicant to carry out certain works but they mut sati.efy 
the throof old test set out above. 	e of the opiniL 

that there is clear power i.n the circum5taflC 	for ti- 

Council to iipouo conditioau where the works tsrnal to 
the site are in the immediate vicinity of the site and 
particularly where they ad)oifl the it- The m&-in 
COflt(fltlOfl is that where the Council attempt t iapobe 
conditions requiring the Applieat to carry OLt worku on 
tc.litjnC which ar& sjnificaflt1Y tenoved from the 
subject site, thQ Court will not allow such cozitiOfle. I 
have r.ot been abib to find any inatanc where hie natter 
has been judicially cowidured and the question of power 
must remain open. flowever, I bliVve tiat the btt view 
in that the Court would not allow such coditiofl5 not 

• S 1 9M 	9O- 99l 6ZP 4 	 3&rflfl(1 P-tie 



because they are beyand p'wer but S lAply  bocU0o they are 

more likely to be unroawnable in the crcWstaflCeS. It 
is far more ditficult for a Council to estabfiah 
reasonablene2w for such more distant works whore there are 
clearly ilany other existing and potential users and this 
raise3 the vary iue of C e *460,nableneu& and eqtthlQ 

apportionment. 

I would ba pleas*ad to liscuss any ispect of this advico should 

it be required. 

Yours faithfully, 

S. ;t or 	-d 9C9-i 6p-4 
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11 Auguet, 1995 

MCt8. Bundrield Riley, 
Solicitore, 
!M.-1960 2 42-9-52-9  

Dear Sirs, 

flY LI RX_çfCOU!cL? 	Ti 

I am brieod to advise whether the CoflCil haM power pUrueflt 

to Soction 90 of the Environmoatal P1aTntng and Ies8*eflt IS.Ct 

1979 (EPJ Lct" ) to jipoEe :uditiofl5 of consent raq1iriflg road 

works and tre 1ie, extarnat to a dovolopmeflt site 
wTirt such 

woi3c are not part of a Section 94 coiltributiOn$ plaa. 

Sectj.On 94 Le.eVant provides that thE c0wzcJ.1 my impcie 

condition rquiriflq payment of 	
reasonab1 	moflt. Y 

cc,ntrj.butory, whiere it is natifi1 that the clevQlOpZDeflt will 

or is likely to raqire the pxovialOrl of or an increase in 

d9mand for public &Menit.Lezi and public serviceS wjthio itS 

Local goverwu'!it areii. (c94(l)- AdditiOflbllY, the Couneil iay toward 
Impose FJUCh a 

rtnabtt contribtltlofl condtiofl  

Pflt of 	aJ.redy 	-uzred in the provisiou of such 

pubUc amenities u& public 	rVicQS (s4(2?). 	Piuki1y, the 

(1.I'?.l 1TLS acc€pt the pioVtsiOtl of _____ 

j_prt çr u1I 	tf*ctM 
' 	 (1. or (2A1 (S94(2C). 

Section go requiree the CouniI, When dtermifliflg a development 

application1 to 
take into account and to pruperly çnnsider such 

matters as tcceuu, drairiaga and the like. AcC'S inclodas both 

internal and external ingreB and egxese to the 8ubieet site-

It f011OWS that it ttio CouncXi is of the opinion that 

dev.iOPtøflt Will rbquire improved acce, it may. pursuant to 

1 npoSe a condition relating to that dcCeS. 

The first thing that must be said in that Section 91 onlY 

emiOwerB the Council to ipoae a contributiOP for road works 
where that contributiOn Is included withir, a e94 contribution 
plan. f Fit (1 g 87) 67 LG 165 at 

170). The m*iu content.tofl i wb.th the Council, in lieu of 
r4Kp)irin tba pyaeut of a contribution for iui,roved road 
works, may impree onditiQfl pursuaot t.o s91 .1-r4"cT actUaI 
contrvctiofl Of aueA road workz at the uot of tb*3 pplicant. 

3-J 9(9- i GEP .J 	 baQ0411 RIB 
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I &m resinded ot two rucent datfir.tt'tl°S by the Land and 

EnvirOn'ent Court which I an told cast doubt upon the Council'S 

ability to require road w rj rX& extarnal to the aubjeCt site in 

iflata.RceB were such sjore are not 
part of a s94 contribi.tiOfl 

p1 an 

1. advie as follows: - 

1. 	in my tpiuiofl the COUflC 	is e owered to requir* y 

C)fld)-tlOfl Of consent, r0aeonable road work constrUctl0fl 

whHre it can bG etab1iShed Ihat such a dove1oP ent [8 

lik.u11f t,o lead 1.t, the ie,d for such facilities. The 

tests of reasonbleeB8 are known a the threLO)d teit 

and were aited Lu Newbury DlStri?t CouXt V. ecr,tary of 

State (1981) AC 578 and provided that the condit00 10u5t 

rVt * plannIng PtIrWse i  
relate to the U88 

(C) 
not be unrea8oAle that a reAsonable elanflifl' 
utboity would not apply it. 

Suc'.h power is vested with the Council 	
the 

fact that it 
mAy have elected not to  raquirP the 

jmpoeitiofl of a contribti0fl to cover such works, as part 

of Its s94 contribution plan. 

2. 	Section 91(3)(f) and (h) ELA re Y proviie: 

"A condition may be j.wpo3ed for the puzpOaQS of sub- 

section (1) if it 
-or  

t) 	equirea the cajryiu9 out of works 
(eth 0t 

tg 
on 

relaUng to any i*atter referred to in Section 
90(1) 

applicable to the developpant the subj,0t of  the  

cozet 

(b) LQ authoxuised to be imposed 
under 9action -- 94." 

The statutory -provision ClG*E1Y wwiaaqeb the carryio9 CUt. 

of vorks 	dietinct fozn the iavyi.ng of a contributiOn) 

where such works relate to a section 90 matt. 

3 	8ectioT 94 relevantlY provIdes for the levyifl of a 

monatary contributiC3fl and the council 
nsy deter1,1fle that 

the provision of a comprehensive 
road work uchomG to 

pxovido mcceon to  tho subjeCt allotment togethet with 

ether aliotient, should be the subject at B COfltibUt.0L 

plan. it is trite to eay that wh8O the Cw.rncil eioctB to 

iflCOLPO&tO the access to a particular aLlott5nt within a 
comprehensive road work sche, it is then without power 
to rejuiro the Applicant to carry out 

such worka pursuant 
to 91(t)1 As a practice yet. it s conceded that it S 
Ut. universal, a Council will ordinarilY iclud9 withLn 
its 294 contribution plan, r queJ0flt5 for payseut of 
contributiofl3 for provisiofl of h.gher order roads (aR 

-• 	 c-4 9c9-: 60-4 	 iir H. 
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distinct from local rod). Convsnietiy the coflstl't&CtiOI' 

of local roads is again ordinari)y required as 
construction requireieiit for t)e initial 8ubdiVi5iO1. The 
iiif±icUltV facing the Co.mcii is that there are TUay local 
roads which have not been the aubject Of çQustrUctiOn 

retuir.meUtS at 5ubclivlsion, aAd the Council ia fac*cl with 

the dilertma of including upqradig of  such local roads as 
part of a $94 contrthution plan or as an alternative 
elects to require the Applicant to carry out construction 
wods when dev1opnieflt of a particular alJ,c,t.wflt occuro. 

There are wUll knowz advantagoG &nd diradvantaclas in 
incluth.tq such mad woik within a comprehensive s94 

COfltEi.bUtLOQ plan. The first advantage is that it puts 

	

beyond doubt the Council's ability 	to require 

contribur.ions and &ncure Council of a fudinJ s norce but 

the i*unethate disadvantage is that the Council cnOt be 
sure of the stags of development. Where one devnlopmeflt 
occurs, the CouncU is requirsd to expend such 
contribution within a reasonahia period of time and this 

may well mean that it is required to do 90 ttore it has 
adequate funds from other developmaflt sites, such funds 
absolutely necessary to provide an effective road system. 
In Such CircWtAflCC$, this Council is required to expend 

the moncy on a temporary road works functiOn Or 

a1ternat,Lcely fund the additional works from its qenl 
rate revenue and attempt to recoup such mpneya at a later 

and uncsrt&tA date. 

The abova is backcjrourLd to the dilemma tainq Council but 

it is clear that the statutory proviSions of s94 piovide 

for the levying of a road work or acceøa contribtition 

whprp such a contribution plan is in force. I note that 
the Departent of P1anJXng, &8 it was than in iLa u 94 

rontributiOC mv.ai aAd r2levautly at pra 7.8 reler to 

the requJ.rement that a developer carrying out works as 

being empowered by s94 as a "material public benefits. 

Such a utatumnt is particularly nthelpfu1 when one 

appreciates that g942C) empowers the Council to accept 

the proviSIOn of rnatirial public bcneiit 9. 1y.-t 
a, taryP ut.0n J 

the ist jjtan. It follows that if the Counc I wished 
to require the Applicant to carry out works, it must 
firstly ipiea a condition o consent requiring payient of 
a monetary contribution in accordance with a scheme 
forming port of a contribution plan, and thereafter agree 
to at!5pt such road works in licsu of paysnt of the 
n%onetdry amount. Carried to its logical extensiOfl, the 
t)spartxnent'S ecivice wou.d suggent that the Council must 
include all local road works withifl its s94 coutrthutiofl 
plan and in lieu of payment of such a contributiofl, the 
Council dccept that the Appli08nt provide material public 
benet by allowing tt person to carry out part of the 
road construction worke. }Lowvvar, this seem8 to be 
further complicated by the fact that the Applicant muOt 
aqres to the carrying out Of such works in lieu of payment 
ot contributn- 	 - 
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in rzy opinion 094 19 not the ezciuev 	ouce of power 
enabling the Coun,il to JMpoge road contructiOu works as 
& condition of coent. 

4. 	1 do not believe that the Department, as it wag then, Is  
concluding otherwise but. Lhe reference in paragraph 7. 
does ruqgest that such worke bO carried out in accordance 
with 	4(2C). 

S. 	I agree with the Departnent that there do not appear to be 
many cases where the argument has been put to the court 
that 3.94 15 the on ly source of a requirefleflt for 
construtiOfl work to be carriod out in the abeence of a 
contribution plan for such works. hobeVeL, there have 

beon a nwber of dotrminatonS by ASX QSS0rJ uf  the CoUZI 

where construction work6 have been the eubjict of 
conditjon notwithstanding s94 plans In place. There is  

no argument that the s94 plans reqnired a contribUtOn for 

tho,  same works but rather in facte similar to time subject 

case, the s 94 contributiOn plan was aiLKLt  and tbi 
consent authority attempted to impoee conditions requiting 
conatructic,n works. In Bl a  ghprlp cek Pt j  LitodL 

Y9AL_ie CounciA. (41 APA 356) the senior eor 

deterizined that a copdition requiring 1itpiov'eraent to 

intraaction WOrkS so aS to provide a 130 metre aight 
distance was held to be valid notwithstauding a.94 

contribution.S for other road works. In Re8A61- 1____lMr-
S C 

 
(ELR 921102) an A.esr viidly impod a  cOndFLtiOn of 

consent relating to a reaeonabie road conetruCtion 
reqtu.rement, beinq an acc*s road to a subdiviaiOfl, where 
there wa.s in place a SectIon 94 contributiOn plan for 

othu worka. Finally, in an earlier deciiOfl of iLi. 
ckto y_93 II (7 APAD 325) an Aasesaor allowed 

th ipoition of a condition requiring cunStrUCtiO Of 

Karb and guttering and full halt width ror rrmtion 
along the total frontage of an alJ.otlfteflt of 

It can be ..n :e 1rolk the above instances ¶ 
have not been constrained from 	 ro 	 . ion 

works both jedjately in front of the aubject caveicQneflt 
and in the iwiediate vtcthity ot the development. I am of 
the opinion that any attgWpt to  j)Apoza COfldltiOflb 

L40i1iflg rood v6rka, other than those in the imomeditQ 
vicinity of the subject site, ze likely to be held to be 
unreaEOfl.ablR. I will return to this point. 

. In the two council cases of 4nsOfl and 49nattbJ Cuu.rt 
did not allow thO CounciL'S conrittDfla requiring ro 
wor)S which were external to the subjeet site, 

In jS13#thorthe Court at pacPs 9 and 10 ref.xt'ed to 
the 

following - 

"Pbs Coiitcil also sought a further contribution for road 
works and recoAstruetlon of a coocrets caeway and deck 
overlay on Davis Road and Davis bridge, citing increased 
traffic generation as a reason." 
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The Co.trt 	findLng that such a  aontrthlltiOfl was inv1id 

qiun the fact that it was not part of the b.94 pin 

Qntirely correct. 

In ApRon the Court notqd that the Ccnucil had in p1.ee a 

.94 contribution plan for the carrying out of the road 

works in standing Street and at the same time sought 

add.iti.ondl toad worko which .tnounted to double dipping". 
Once again £ agree with that COnClUSIOn. Howavr, when 

one looks at conditionn 2 .pd 3 ,Mch were impcfted by the 

Court it is cle*r that firstly thd court allowd a valid 

94 contributthfl for road works and that condition 3 
ieroed a condition reuirinq construction of carte-n road 
wois. Relevantly, cond.itlon 3 lcds support to the 
prupoLLtion that the Council is empowered to impose 
cOfl3trCtLOfl works external to a aubjet cite where the 

6.94 contributiop plan is 8114flt On such works1 

7. 	1 dn not believe ther*? 	any doubt that the Council iS 
with power to iinpoie constrUCtiofl work canditioflt 
to s91 of the EPA Act pL-OV.4.dOd such works are taecb.atu1y 

in front of the  HubJect site and where such worKS ae not 

jc1uded an pe-,rt of a 594 contributiOn plan. 	Th 

conteritiOun area is where the Council, in sirni1r 

cjrcUitAflCe5, attQmptm to impose a conditiOn requLriflg 
construction works of such matterS 	-culverto, bridges or 

intereCtIUns which are tood from the Dubi6ct site. I 
apprihcrnd that if the Court Is faced with a challsng8 to 
the validity of a con*Utior of cansnt requiring the 
Applicant to carry out. conStruCtion WOTkS, wheri such 

workt are significantly reiaoved from the subject site, and 

in circwusta.flCea whore the Council bs not incorporated 
the cost of seh works as part of a contri-butioz plan, te 
Court will not allow such a requirement. in zy cipititon 

the Couflcil ought to coutomplate .ixicorporation o such 
works as thtersectlofl, or culvert or bridge works a$ peXt 

of a s94 plan, given the fact that such a scheme is the 

only equitable way Of apportioning the cost between 
ezisti.og and potential uear. 

8. 	s94 is the exclusive sure of power evai1abe to the 
Couueil to joe a contribtitlOji equirixg road works 

authOriieQ the imposition of conditions rOquiring the 
Applicant to carry out c5rtaiD works but they iut SatisfY 

the threGfOld teat aet out abova. I ant of the opi.On 

tst there La ç)uar 1ower u the circu1113t1flCeS for the 

Council to intpoae conditiona where the works etsrnal to 
the i1tP are .n the ininediate vicinity of the site and

MLIn 
particularly where they ad)oifl the site- 	The 

Contflfltiofl is that where the Council t.texptD tt, i.apose 

cunditiOflS requiring the Applicant to carry out works on 

tacj.litie'l which ara sjufiCafltly removed from the 

subject site, tha Court will not allow SUCh cOfldit.OflS. I 
have not been abia to find any inntancvu where this ntatter 

has been judicially cowidered and the question of power 

must rent.aifl open. flowever, I believe that the bstiø via'.' 

im that the Court would not allow a.%act, conditions flat 
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because they are beyi p-iwer but aip.y bocauea they are 

more ),.ikely to be unreasonable in the c&rcu*StaflCe8. It 
is far are ditficult for a CounCil to estb1iah 
reasonableneam for such more diutnt works where thiO are  

c1Prly aany other existing dnd ?oturitial users .nc1 this 

raises the vory issup of re4conaLbleneus and equitablG  

4porthrflt. 

i would be pleeod to discuss any d5pect ot this edvic 	hou).d 

it be required. 

Yours faithfully, 

I.IIi '  

. çt 	 9-1 £'-J 
	

A3A:c41' .L8 	 GTGCLZ=Tgd  

\ 


